Przychodnia
[...]
Warszawa

April 3, 2006

Mr. Philip Lowe,
Director General

European Commission

Directorate General for Competition

State aid Greffe

J-70, (4/136)

B-1049 Brussels

Belgium
Ref:  Complaint Concerning Unlawful State Aid

Dear Sir,
[...]
Kind regards,

[...]
I.A. Information regarding the complainant

I.1. Surname and forename of complainant, or corporate name:

[...]
I.2. Address or Registered Office:
[...]
I.3. Telephone, fax, e-mail address:

[...]
I.4. Name, address, telephone, fax, e-mail address of a contact person:

[...]
I.5. If the complainant is an enterprise, a brief description of the complainant and its field(s) and place(s) of activity:

Not applicable.  “Przychodnia” is an association whose statutory goals include [...]
We are lodging this complaint as a group of citizen concerned by the unlawful actions of our government.

I.6. Please summarize briefly how the award of the alleged aid affects the complainant's interests.

We are lodging the complaint to put an end to a government aid scheme that besides breaching EU law on public aid also allows state owned companies to significantly decrease advertising rates and hence compete on an unequal footing with private broadcasters and print media.  

These actions have an adverse effect on the pluralism of media and cultural diversity which we happen to value highly.
I.B. Information regarding the representative of the complainant

I.7. If the complaint is submitted on behalf of someone else (a person or a firm), please also provide the name, address, fax, e-mail address of the representative and attach written proof that the representative is authorized to act.
Not applicable. 
II. Information regarding the Member State

II.1. Member State:

Poland

II.2. Level at which the alleged unlawful State aid has been granted:

Central government

III. Information regarding the alleged aid measures complained of

III.1. Are you complaining about an alleged aid scheme, or an alleged individual aid?

Aid scheme
III.2. When was the alleged aid given or the alleged aid scheme implemented? What is the duration of the alleged aid scheme (if known)?

The scheme was enacted in June 2005 by the Polish parliament in the form of a Law  on License Fees (Law on License Fees of 21 April 2005, Official Gazette 2005, no. 85, item 728.)

III.3. In which economic sector(s) does this alleged aid apply?

Television and radio broadcasting

III.4. What is the amount of the alleged aid? In what form is it given (loans, grants, guarantees, tax incentives or exemptions etc)?

Every year around 900 million zlotys ( c.a. Euro 225 million) are given to Telwizja Polska SA and Polskie Radio SA in form of subsidy (revenue support).

III.5. Who is the beneficiary? In the case of a scheme, who is eligible for the alleged aid?

Please give as much information as possible, including a description of the main activities of the firm(s) concerned.

The financing provided through the above mentioned scheme is available only to state owned broadcasters: Telwizja Polska SA and Polskie Radio SA.
III.6. For what purpose was the alleged aid given (if known)?

The stated purpose of aid is the financing of the public service remit in broadcasting.
IV. Grounds of complaint

Please explain in detail the grounds for your complaint, including the reasons why you have complained, what rules of community law you think have been infringed by the granting of the alleged aid in question and how this has affected conditions of competition in the common market and trade between Member States. 

If the alleged aid has damaged your own commercial interests, please explain how.
1. In manifest breach of EU law Poland has not defined the public service remit. 

Poland’s only attempt at defining the public service remit is enshrined in the broadcasting law. However, the law only contains a statement on what it considers to be some of the most important elements of public service. This is neither a definition, nor a complete list of obligations. 

This has been confirmed by Robert Kroplewski the director of the legal department of the National Broadcasting Council (Krajowa Rada Radiofonii i Telewizji) at a meeting of the parliamentary committee on culture and media: 

„I would like to draw your attention to the fact that the [broadcasting] law does not precisely define the public service mission.  In practice it is defined by the broadcaster – according to her programming goals.  The law indicates several elements of the mission, but the broadcaster is free to define it according to her views” 
, 

No other official act of government attempts do define the public service remit. 

2. Failure to define the public service remit precludes the determination of the appropriate level of compensation for discharging public service obligations.

While it may be true that some level of public subsidies is required to discharge the public mission obligations imposed on state owned broadcasters, it is definitely true that the subsidies now in place breach EU law.

2.1.  Failure to define the public service mission precludes the exemption of state aid from restrictions of Article 87 of the EC Treaty.

In order to benefit from the exemption under Article 86 of the EC Treaty an aid scheme must provide compensation commensurate with the cost incurred in the discharge of public service obligations.

The Polish authorities and state owned broadcasters can not prove that the subsidy to state owned media is commensurate with the cost imposed by the requirement to fulfill the public remit because the scope of the remit and the corresponding cost are unknown.

This prevents the Commission from carrying out its tasks under Article 86 of the EU Treaty and, therefore, prevents the grant of any exemption under that provision.

2.2. Failure to define the public service mission breaches “Altmark” criteria on exemption of state aid from restrictions of Article 87 of EC Treaty.

In order to avoid qualification as public aid an aid scheme must meet the conditions established by the European Court of Justice in the “Altmark” case  (Case C-280/00, 24 July 2003).

The ruling in the “Altmark” case  provides that compensation for the costs incurred in the discharge of a public service obligation does not constitute aid if a number of conditions are cumulatively met: 

(i) clear public service obligations, 

(ii) pre-established parameters for determining the compensation, 

(iii) no overcompensation and, 

(iv) either selection of operator through tender procedure or determination of compensation with reference to costs of a typical, well-run undertaking.

Public aid to state owned broadcasters breaches the Altmark criteria in all four instances:

(i) The public service obligations are not defined. 

(ii) The level of compensation is determined by the National Broadcasting Council on basis of subjective and opaque criteria.  What more, the actual amounts transferred are different from those declared in the decisions of the National Broadcasting Council:  

i. The subsidy to the state owned broadcasters is determined by the National Broadcasting Council on the basis of its forecast of receipts from the tax on “devices capable of receiving broadcasts”
.  It is not based on the costs of the public service mission and therefore can not be deemed to be compensation, but rather it is a revenue support mechanism.

ii. What more, the actual subsidy to state owned broadcasters is equal to the amount actually collected via the tax on devices capable of receiving broadcasts and may on a monthly basis differ from the official forecast by up to 20%.

(iii) Since the public service mission has not been defined, then the costs of fulfilling the public service obligation are unknown, and hence it is impossible to establish that overcompensation has not taken place.

(iv) The provision of public service is by law limited to state owned broadcasters There has never been a tender for provision of public service programming.   As stated above the subsidy to state owned broadcasters is not determined in reference to costs of public service, but in reference to the revenues generated by the tax base of the tax on “devices capable of receiving broadcasts”.  It is widely believed that the costs of state owned broadcasters are bloated because they have expanded to levels permitted by government subsidies.

3. Poland has not notified the Commission about new aid to state owned broadcasters.  

3.1. No notification: 
The public aid provided to Polish state owned broadcasters: 

(i) does not satisfy the Altmark conditions (see point 2.2. above), and 
(ii) is not covered by the small-scale funding exemption as the annual subsidy exceeds €30m per year and is given to undertakings that have had annual turnovers in excess of €100m per year for many years.
Under Commission Decision of 28 November 2005 (2005/842/EC) such public aid is not exempt from the obligation of prior notification provided for in Article 88 of the EC Treaty.  

Despite its clear obligation to notify the EU commission to the best of our knowledge no such notification was ever attempted by the Polish authorities.
3.2. Poland’s license fee is “new” aid: Poland became an EU member in May 2004 and in June 2005 the Polish parliament passed a law
 on License Fees. The Polish authorities in contravention of EU rules did not notify the Commission of the enacted aid scheme. The illegality of introducing aid to state owned broadcasters in this form has been confirmed by Cezary Banasinski
 the head of the Office of Competition and Consumer Protection.

As a result of these two derelictions on the part of Polish authorities should the Commission choose to investigate aid to Polish state owned broadcasters it is highly likely to find that this aid contravenes EU rules and regulations. Furthermore, the Commission will then be entitled to require that state owned broadcasters return as yet unspecified but possibly large
 part of this aid to the budget thus imperiling the financial stability of state owned media.
3.3. The government’s likely defense and its refutation

State owned broadcasters receive public money on the basis of the “Law on License Fees of 21 April 2005”. This law, as its name implies, was passed in 2005. 

Before the passage of this law state owned media companies were financed on the basis of an ordinance of the Broadcasting Council. 

In popular parlance both schemes were referred to as the “TV license fee” (pol. abonament RiTV).   Many people think both schemes to be one scheme. The reason for this confusion lies in the hasty passage of the Law on License Fees. In September of 2004 the Constitutional Tribunal ruled that that the TV license fee is in fact a tax, and as such  can only be levied by a bill of parliament. The Constitutional Tribunal gave the parliament one year to pass such a law.  The parliament modeled some of the aspects of the new law on the old ordinance (e.g. exemptions for senior citizens).  Accordingly, most members of parliament when they voted for the Law on License Fees thought that they were “legalizing” the old scheme.  But in legal terms they voted for a new aid scheme, with a new method for calculating the level of the TV license fee.
Accordingly, one aid scheme was replaced by another. As of 2005 there is a new legal basis for financing state owned broadcasters, which may, but need not result in identical levels of subsidy.


4.  Poland is providing disproportionate aid to state owned broadcasters

In breach of Articles 86 & 87 of the EC Treaty subsidies to state owned broadcasters not only exceed the likely costs of public service, but also disproportionately distort competition, decrease pluralism of media, as well as, affect trading conditions in the EU.

4.1. Subsidy exceeds likely costs of quality programming that could be construed to fall within the public service remit
The subsidy transferred to state owned broadcasters is vastly in excess of what would be needed to provide a well defined public service offering in a reasonably well led undertaking.

4.1.1. Dearth of quality programming

The costs of providing public service programming can not be measured as the public service remit has not been clearly defined.   

Furthermore, most observers believe that quality programming in the broadcasts of state owned TV
 that could meet lenient definitions of public service is scarce. They believe that the output of TVP S.A. the state owned television broadcasters is not distinctive enough from its commercial rivals. 

The Council of Europe states that:

“daytime and prime-time programming [of TVP] is strongly commercialized.“
  
The Highest Chamber of Audit (pol. Najwyższa Izba Kontroli)  in its report
 states that:

· „It was determined that TVP favours programming of commercial nature – which in the opinion of NIK – is detrimental to the fulfillment [public mission] programming obligations of state owned broadcasters set out in art. 21 point 2 of the law of December 29, 1992 and radio and TV broadcasting”

· “In the view of NIK the decreasing amount of airtime devoted to programming aimed at furthering culture, science, education, strengthening the family, and promoting healthy lifestyles, and the airing of such programming outside prime time point toward increasing commercialization of TVP’s programming.”

In contrast, state owned TVP deems its entire programming expenditure to contribute to the achievement of the public service goals.  TVP’s official spokesperson has recently claimed that:

“all our programming expenditure is deemed to fall within the public service remit”.
   

The official report
 of the management board of TVP states that the costs of fulfilling the public service obligation totaled 1.5 bln zlotys in 2005 – by comparison the sum of subsidies and advertising revenues of TVP in 2005 totaled 1.6 bln zlotys.   
4.1.2. Bloated cost structure indicates over compensation

We do not have access to the necessary detailed financial data to compare the costs structures of the state owned broadcaster TVP with those of the private broadcasters Polsat and TVN.  
However, even high level comparisons indicate excessive spending and questionable expenditure policies. 

The payroll of TVP with employment of over 4000 is significantly larger than that of TVN and Polsat with employment of around 500 each.   Numerous instances of employment at TVP of politicians current and former, as well as, their friends and family are discussed semi-publicly and sometimes documented in the media.
 

TVP is also infamous for its costly capital expenditure programs.  The grandest example is TVP’s new office building. Construction of this 11,000 m2 complex started in 1997 with a budget of 94 mln zlotys.  After 10 years and expenditures of c.a. 150 mln zlotys it is still not completed.
4.2. Public aid to state owned broadcasters has a disproportionate negative impact on competition in the media market

Though the stated goal of  subsidies to state owned media is laudable (defraying the costs of  discharging the public service remit), their actual effect, is harmful to the very goals of pluralism of media and cultural diversity that it was supposed to uphold. 

4.2.1. Polish state owned TV is both a commercial and public service broadcaster

Funding public service broadcasters through public aid, as well as, advertising revenues is not unusual in the EU. However, it is customary to put into law or institutional arrangements safeguards that protect the public service nature of subsidized broadcasters and limit any disproportionate impact on the broadcasting and print media markets.

Such safeguards are absent in Poland.  What more the government through generous provision of radio spectrum, favorable licensing regime
, and lack of reasonable advertising restrictions on the subsidized broadcasters has created manifestly unequal market conditions.

4.2.2. State owned TV dominates the media market in Poland
These preferences described above have allowed TVP to dominate the broadcasting market. TVP has a very high share of both viewership and advertising market relative to other state owned broadcasters.
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Source: National Broadcasting Council, Information Bulleting July-September 2004

4.2.3. TVP’s aggressive advertising rate policies have hurt local newspapers and radio stations

Unlike many other countries television in Poland is one of the cheapest media formats.
Significant advertising rate cuts initiated by TVP (the latest of those occurring in 2001-03) have attracted a massive number of advertisers to the TV advertising format including those that are not typically present in TV advertising.  

This has come at the expense of the most vulnerable segments of the media market the local newspapers and local radio stations that are necessary for pluralism of media and protecting cultural diversity.

4.3. Subsidies to state owned broadcasters have significant impact on trading conditions and competition in the EU

In breach Article 87 of the EC Treaty TVP receives a public subsidy which more than offsets the cost of discharging the public mission in television broadcasting.  

This tangible and real advantage allows TVP to lower advertising rates in order to gain extra share of the advertising market:
“According to Consumer and Competition Protection Agency Chair Cezary Banasinski, TVP sets advertising rates for the market, followed by Polsat (a few per cent less) and TVN (less than Polsat). According to the owner of Polsat, the result of this is that Poland exhibits one of the lowest advertising rates in Europe”
 – EU MAP 1109

As a result broadcasting and print media undertakings established in other Member States have less chance of providing their publications and broadcasts in the Polish market, and those undertakings from other Member States that are already established in the Polish print and broadcasting media market suffer depressed revenues and profits.
V. Information on other procedures

V.1. Details of any approaches already made to the Commission's services (if possible, attach copies of correspondence):

We have not made previous approaches to the Commission on this issue.

V.2. Approaches already made to national authorities (e.g. central, regional or local government bodies, ombudsman, etc.; if possible, attach copies of correspondence):

Under Polish law as an association that is not directly economically affected we have no standing before national authorities in matters pertaining to public aid.

V.3. Recourse to national courts or other procedures (e.g. arbitration or conciliation). (Indicate whether there has already been a decision or award and attach a copy if appropriate):
Under Polish law as an association that is not directly economically affected we have no standing before national legal system in matters pertaining to public aid.

VI. Supporting documents

List any documents or evidence which is submitted in support of the complaint, and attach copies.

Whenever possible, a copy of the national law or other measure which provides the legal basis for the payment of the alleged aid should be provided.
Attached to this letter you will find Polish language copies of:

(i) Law on License Fees of 21 April 2005, 

(ii) Law on television and radio 29 December 1992
VII. Confidentiality

You should be aware that in order to protect the rights of defense of the Member State concerned, the Commission may have to disclose your identity and any supporting documents, or their contents, to the Member State. If you do not wish your identity or certain documents or information to be disclosed, please indicate this clearly, clearly identify the confidential parts of any documents and give your reasons.

Place, date and signature of complainant

[...]
______________________

April 3, 2006

�  The Bulletin of the Parliamentary Commission of Culture and Broadcasters /nr 192/, 18-01-2005 


� The original Polish statement is as follows: „Pragnę zwrócić uwagę na to, że ustawa nie definiuje szczegółowo pojęcia misji. W rzeczywistości definiuje ją nadawca - zgodnie z własnymi założeniami programowymi. Ustawa przykładowo wskazuje na kilka elementów misji, ale nadawca może ją definiować we własny sposób.”


� Article 2 point 7 of the Law on License Fees of 21 April 2005, Official Gazette 2005, no. 85, item 728.


� New law on aid to state owned broadcasters: Law on License Fees of 21 April 2005, Official Gazette 2005, no. 85, item 728.


� „Wpływy z abonamentu bez zgody Brukseli”, Rzeczpospolita 16-17 lipca 2005.


� In a similar case in Denmark the EU ordered the repayment of over 84 million Euros.


� We belive that state owned radio may be effective in reaching public service goals, but is not very efficient in achieving them.  Therefore, in this complaint we concentrate on state owned TV which is both ineffective and inefficient in achieving public service goals.


� Council of Europe, Report of the Parliamentary Assembly Committee on Culture, Science and Education, Public service broadcasting, Rapporteur: Mr Paschal Mooney, Doc. 10029, 12 January 2004


� NIK, „Informacja o wynikach kontroli wypełniania przez Telewizję Polską S.A. obowiązków nadawcy publicznego”, Nr ewid.: 38/2002/P/01/177/KNO, April 2002


� The original Polish statement is as follows: „Stwierdzono także preferowanie przez TVP S.A. audycji o charakterze komercyjnym, co - w ocenie NIK – nie sprzyjało realizacji powinności ustawowych telewizji publicznej dotyczących nadawanego programu, określonych w art. 21 ust. 2 ustawy z dnia 29 grudnia 1992 r. o radiofonii i telewizji.”


� The original Polish statement is as follows: „W ocenie NIK, malejące wskaźniki dotyczące czasu nadawania programów służących rozwojowi kultury, nauki i oświaty, umacnianiu rodziny oraz kształtowaniu postaw prozdrowotnych, a także emisja znacznej ich części poza godzinami najlepszej oglądalności, wskazują na nasilanie się tendencji komercjalizacji działań programowych TVP S.A.”


� Gazeta Wyborcza, March 18/19, 2006, in an article entitled “TVP puszcza nam samą misję”


� „Sprawozdanie Zarządu z Wykorzystania  Wpływów Abonamentowych na Realizację Misji Publicznej w 2005 Roku”, Załącznik  do Uchwały Nr 122/2006 Zarządu Spółki TVP  S.A. z dnia 13 marca 2006 roku


� E.g. Tomasz Lipko, „Widok z Kaprysu”, Rzeczpospolita, 2005.01.22


� Private broadcasters must in most cases reapply for a brodcasting license every 10 years.  State owned companies are exempt from this requirement, and in effect hold their licence in perpetuity.


� Open Society Institute, “Television across Europe: regulation, policy and independence Poland”, 2005, pp 1109





